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EUGENE CURRY’S DEFECTIVE FILING

Pursuant to Section 351.1(c) and in response to Eugene Curry’s (“Curry”) defective
filing, the Alliance of Artists and Recording Companies (“AARC?”) files its motion to reject the
Curry filing entitled “Petition to Participate in the CONSOLIDATED Proceeding In the
Distribution of funds remaining in Sound Recording Sub-funds.” 37 C.F.R. § 351.1(c) (2018);
Petition to Participate in the Consolidated Proceeding in the Distribution of Funds Remaining in
Sound Recording Sub-funds, In the Matter of Distribution of Digital Audio Recording Royalty
Funds, Docket No. CONSOLIDATED 2008-3 CRB DD (Dec. 22, 2018) (“Curry Filing”™).
AARC respectfully requests that the Curry Filing be rejected for his failure to comply with the
requirements specifically delineated in the CRB regulations, the order of December 17, 2018,
and the notice of December 26, 2018 announcing commencement of the consolidated proceeding
with request for Petitions to Participate. 37 C.F.R. § 351.1; Order Consolidating Proceedings, In
the Matter ovaistribution of Digital Audio Recording Royalty Funds, CONSOLIDATED
Docket No. 2008-3 CRB DD (Dec. 17, 2018) (“Order of Consolidation”); Distribution of the
2007, 2008, 2009, 2010, and 2011 Digital Audio Recording Technology Royalty Funds for the
Sound Recordings Funds, 83 Fed. Reg. 66,312 (Dec. 26, 2018) (“Consolidated Proceeding

Notice™).



BACKGROUND

On December 17, 2018, the CRB issued an order consolidating the remaining 2007 —
2011 proceedings for distribution of the Sound Recordings Fund royalties. Order of
Consolidation. The order directed parties filing Petitions to Participate in the consolidated
proceeding to identify, in each document, “with specificity the subfund(s) that is/are the subject
of the filing and the year(s) at issue.” Id. at 2.

On December 26, 2018, the CRB published, in the Federal Register, a notice announcing
the commencement of the proceeding to determine the distribution of the DART royalty fees in
the 2007, 2009, 2010 and 2011 DART Sound Recordings Fund Featured Recording Artists and
Copyright Owners Subfunds as well as in the 2008 DART Sound Recordings Fund Copyright
Owners Subfund' (collectively referred to as “2007 — 2011 DART Sound Recordings Fund”).
Consolidated Proceeding Notice. In the notice, the CRB cautioned the parties that “Petitions to
Participate must provide all of the information required by 37 CFR 351.1(b)(2).” Id. at 66,313.
Additionally, the CRB again directed that “[p]articipants identify by year each subfund in the
Sound Recordings Fund to which they are asserting a claim (i.e., Copyright Owners, Featured
Recording Artists, or both).” Id. Finally, the CRB announced that the Petitions to Participate and
any filing fees “are due no later than January 25, 2019.” Id. at 66,312.

On December 22, 2018, Curry filed his defective document through the e-filing system,

which classified it as “Claim Correspondence.” Curry Filing; Distribution of the 2007, 2008,

2009, 2010, and 2011 Digital Audio Recording Technology Royalty Funds for the Sound

' The 2008 DART Sound Recordings Fund Featured Recording Artists proceeding was concluded pursuant to the
distribution order issued on June 24, 2009. Distribution Order, In the Matter of Distribution of DART Sound
Recordings Fund/Featured Artists’ Subfund Royalties for 2008, Docket No. 2009-3 CRB DD 2008 (Jun 24, 2009).
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Recordings Funds, eCRB, https://app.crb.gov/case/detail/  CONSOLIDATED%202008-

3%20CRB%20DD%20%282007-2011%20SRF%29 (last visited on January 28, 2019).

As directed by the CRB’s Consolidated Proceeding Notice, on January 25, 2019, AARC
filed a timely Petition to Participate, which included the requisite information and one hundred
and fifty dollars ($150) filing fee. Petition to Participate, In the Matter of Distribution of Digital
Audio Recording Royalty Funds, Docket No. CONSOLIDATED 2008-3 CRB DD (Jan. 25,
2019).

LEGAL DISCUSSION

Statutes and Regulations

Section 803(b)(1) of the Copyright Act states that a party, in its Petition to Participate,
“shall describe the petitioner’s interest in the subject matter of the proceeding”. 17 U.S.C. §
803(b)(1)(B) (2017) (emphasis added). Section 803(b)(2) of the Copyright Act further provides
that a party can participate in the proceeding “only if” he “has filed a petition to participate in
accordance with paragraph (1).” Paragraph (1)(B) requires that the petition describe “the
petitioner’s interest in the subject matter of the proceeding.” 17 U.S.C. §§ 803(b)(1)(B),
(b)(2)(A). Section 803(b)(2)(C) of the Copyright Act underscores the importance of describing
the petitioner’s interest, providing that a party can participate in a proceeding “only if” the CRB
has not determined that the person “lacks a significant interest.” 17 U.S.C. § 803(b)(2)(C). The
CRB cannot make such a determination, if the petition does not include a description of the
alleged interest in the proceeding

The CRB implemented this statutory requirement in subsections (b) and (c) of section
351.1 of its regulations. Section 315.1(b) states that a Petition to Participate must include “[a]

description of the petitioner's significant interest in the subject matter of the proceeding.” 37



C.F.R. § 351.1(b)(2)(i)(C). Section 351.1(c) further underscores the statutory importance of
requiring that a Petition to Participate include a description of the petitioner’s significant interest,
by declaring that a petition will not be allowed if the petitioner lacks a significant interest. 37
C.F.R. § 351.1(c).

The CRB, in its 2013 distribution order for the DART Sound Recordings Fund, also
noted that it would dismiss a Petition to Participate as deficient if it failed to “state the basis for
[the petitioner’s] claimed interest.” Determination and Order, In the Matter of Distribution of
2013 Digital Audio Recording Royalty Funds, Docket No. 14-CRB-0006 DART SR (CO/FA)
(2013), at 2 (Mar. 24, 2016) (“2013 Determination and Order™).

The “significant interest” requirement is a critical element of a Petition to Participate. It
was enacted by Congress so as to “restrict participation to those who have a stake in the outcome
of the proceeding.” H.R. Rep. No. 108-408, at 27 (2004). Requiring a petitioner to set forth his
“interest in the subject matter” also enables the CRB to determine whether such petitioner has
“legally protectable and tangible interests” and therefore qualifies as a participant. Id. at 29.
While the term “significant interest™ is not defined in a statute or regulation, it is a term of art
used by the Copyright Arbitration Royalty Panel (“CARP”) to “screen petitions.” Procedural
Regulations for the Copyright Royalty Board, 70 Fed. Reg. 30,901, 30,902 (May 31, 2005). In
examining a petitioner’s “significant interest,” the Copyright Office has required a showing of
“some financial stake in the outcome of the proceeding.” Id.

A petitioner has a “financial stake,” or more generally, “legally protectable and tangible
interests” in a royalty distribution proceeding, if he is entitled to a share of the royalties at issue
in the proceeding. Id.; H.R. Rep. No. 108-408, at 29. Featured recording artists who have

performed on and copyright owners of sound recordings, which are embodied in digital or analog



musical recordings and distributed during a particular royalty year, are entitled to the DART
royalty payment, only if they have timely filed a claim for such royalty year as required in Audio
Home Recording Act of 1992 (“AHRA™). 17 U.S.C. §§ 1001, 1006-1007 (2017). Therefore, to
show a significant interest in the 2007 — 2011 DART Sound Recordings Fund distribution
proceeding as a featured artist or a copyright owner, the petitioner shall not only demonstrate in
his Petition to Participate that he qualifies as a featured recording artist and/or copyright owner,
but also specify that he has filed a claim/claims for the royalty year(s) at issue. Id.

Equally important is the matter of the proceeding filing fee. Section 803(b)(2)(D) of the
Copyright Act states that a party can participate in the proceeding only if the Petition to
Participate for the distribution proceeding is accompanied by either “a filing fee of $150” or “a
statement that the petitioner . . . will not seek a distribution of more than $1000.” 17 U.S.C. §
803(b)(2)(D). The CRB codified this statutory mandate in Section 351.1(b)(4) of the CRB
regulations, which requires that a petitioner must either (1) submit a filing fee of one hundred
and fifty dollars ($150) or (2) include a statement that “the contested amount of that petitioner's
claim will be $1,000 or less.” 37 C.F.R. § 351.1(b)(4). The filing fee requirement serves the
important function of “discouraging the filing of frivolous claims.” H.R. Rep. No. 108-408, at
29. It also helps to offset the administrative cost of proceedings before the CRB. Id.

The adoption of both the significant interest and filing fee requirements reflects the
congressional and regulatory intent to identify interested parties and prevent the undue delay of
proceedings caused by frivolous claims. These requirements help to improve administrative
efficiency, and so failure to comply with them results in wasted administrative resources, a
prolonged proceeding and prejudice to other parties in the proceeding. It is also a well-

established practice that the CRB cannot waive a mandate explicitly imposed by the statutes.



Filing of Claims for DART Royalty Funds, 67 Fed. Reg. 5,213, 5,214 (Feb. 5, 2002) (“The
Office is not, and indeed cannot, waive the statutory deadline for the filing of DART claims.”);

see Chevron USA Inc. v. Natural Resources Defense Council, Inc., 467 US 837, 842-843 (1984)

(“If the intent of Congress is clear . . . for the court as well as the agency, must give effect to the

unambiguously expressed intent of Congress.”).

Section 351.1(b)(2)(i)(A) of the CRB regulations also requires that each Petition to
Participate filed in a royalty distribution proceeding include “[t]he petitioner's full name, address,
telephone number, facsimile number (if any), and e-mail address (if any).” 37 C.F.R. §
351.1(b)(2)(i)(A). The CRB intentionally codified this requirement in its regulations to reflect
the long-term practice of the Copyright Office to mandate such information to be included in a
Petition to Participate. Procedural Regulations for the Copyright Royalty Board, 70 Fed. Reg. at
30,902.

To constitute a valid filing, a Petition to Participate, which complies with all the
requirements specified in the statute, regulations and the CRB’s specific orders, must be filed
“no later” than the due date unless a “substantial good cause” for accepting such petition is
shown and no prejudice to other timely-filed participants results from such acceptance. 37 C.F.R.
§ 351.1(d); 17 U.S.C. § 803(b)(1)(A)(ii). The term “substantial good cause” imposes a higher
threshold than “mere good cause.” Procedural Regulations for the Copyright Royalty Board, 70
Fed. Reg. at 30,903.

In the past, when the CRB has addressed the issue of late-filed petitions, it has required
the petitioner to offer a valid basis for the untimely filing. 2013 Determination and Order at 2
(dismissing a Petition to Participate for failure to “offer any basis by which the Judges might

consider excusable neglect” for untimely filing). Additionally, the issue of untimely filings has



been addressed in other federal venues. In these cases, the decision to reject or accept the late-
filed pleading has been based on factors such as “the length of the delay; whether [the petitioner]
was notified of the time limit or was otherwise aware of it; the existence of circumstances
beyond the control of the [petitioner] which affected his ability to comply with the time limits;
the degree to which negligence by the [petitioner] has been shown to be present or absent;
circumstances which show that any neglect involved is excusable neglect; a showing of
unavoidable casualty or misfortune; and the extent and nature of the prejudice to the agency

which would result from waiver of the time limit.” Kerr v. Merit Systems Protection Board, No.

17-2538, at 6 (Fed. Cir. 2018) (citing Herring v. Merit System Protection Board, 778 F.3d 1011,

1013-14 (Fed. Cir. 2015) (quoting Alonzo v. Dep’t of the Air Force, 4 MSPB 262, 264, 4

M.S.P.R. 180, 184 (1980)).
Notably, it is well-established that participants in DART distribution proceedings are
expected to review the regulations governing these proceedings before even filing their initial

claims to ensure that they comply with regulatory and statutory requirements. DART Factsheet

on Filing Claims for Royalty Distribution, Copyright Office,

http://www.copyright.gov/carp/dartfact.html (last visited on Jul. 4, 2014)

[https://web.archive.org/web/20140704090450/http://www.copyright.gov/carp/dartfact.html]

(“DART Factsheet™); see Heckler v. Community Health Services of Crawford Cty.. Inc., 467
U.S. 51, 63 (1984) (“This is consistent with the general rule that those who deal with the

Government are expected to know the law . . . .”); see also Rock Island. A. & LR Co. v. United

States, 254 U.S. 141, 143 (1920) (“Men must turn square corners when they deal with the
Government.”). Equally well-established is the fact that a waiver of DART regulations is only

granted if extraordinary circumstances warrant a deviation from the general rules and such



deviation serves the public interest. Filing of Claims for DART Royalty Funds, 67 Fed. Reg.

5,213, 5,214 (Feb. 5, 2002) (quoting Northeast Cellular Telephone Company v. FCC, 897 F.2d

1164, 1166 (D.C. Cir. 1990)). Strict adherence to the laws and regulations that apply to a

proceeding also ensures the “evenhanded administration of the law.” McNeil v. United States,

508 U.S. 106, 113 (1993) (quoting Mohasco Corp. v. Silver, 447 U. S. 807, 826 (1980)). For the

CRB to do otherwise, would result in a waste of administrative resources. See In re McDonald,

489 U.S. 180, 184 (1989) (“Every paper filed with the Clerk of this Court, no matter how
repetitious or frivolous, requires some portion of the institution’s limited resources. A part of the
Court’s responsibility is to see that these resources are allocated in a way that promotes the

interests of justice.”).

CRB Order of Consolidation and Consolidated Proceeding Notice

In addition to the requirements delineated in the Copyright Act and the CRB regulations,
the Consolidated Proceeding Notice plainly states that petitioners must “identify by year each
subfund in the Sound Recordings Fund to which they are asserting claims (i.e., Copyright
Owners, Featured Recording Artists, or both).” Consolidated Proceeding Notice at 66,313.
Similarly, the Order of Consolidation issued prior to the notice directed parties to identify, in all
documents filed, “with specificity the subfund(s) that is/are the subject of the filing and the
year(s) at issue.” Order of Consolidation at 2. Identification of the specific subfund(s) and years
to which a petitioner is asserting a claim is crucial information. This information enables the
CRB to ascertain whether such petitioner has a significant interest in the distribution proceeding
and helps the efficient management of the consolidated proceeding. It is especially important in
the current consolidated proceeding, which involves multiple distribution years. Order of

Consolidation at 1; Consolidated Proceeding Notice at 66,312.



ARGUMENT

Curry’s Filing Should Be Rejected for His Failure to Comply with the Copyright Act, CRB
Regulations, the Order of Consolidation and Consolidated Proceeding Notice

Curry’s filing is defective and should be rejected because of Curry’s failure to (1)
demonstrate a significant interest in the 2007 — 2011 DART Sound Recordings Fund distribution ‘
proceeding; (2) identify by year each subfund to which he is asserting a claim; (3) pay a filing
fee of one hundred and fifty dollars ($150) or state in his filing that the contested amount of his
claim is one thousand dollars ($1,000) or less; and (4) include the address, telephone number,
facsimile number (if any) and/or e-mail address (if any) in his filing. 17 U.S.C. § 803; 37 C.F.R.
§ 351.1; Order of Consolidation; Consolidated Proceeding Notice.

Curry’s entire defective filing consisted of one sentence, “Pro-se Eugene
‘LAMBCHOPS’ Curry individual, plan [sic] to participate in the Sound Recording Fund,
Copyright Owners sub-fund, Non-featured Recording Artist, and Musical Works Fund, Non-
featured Musicians sub-fund for the years 2007-2011 and any other year CONSOLIDATED.?”
Curry Filing (emphasis added). Curry’s filing did not identify him as a featured recording artist,
a copyright owner, or other interested copyright party as defined in Section 1001 of the AHRA.
17 U.S.C. §§ 1001(7), 1006(a). Nor did the document state that he had filed a claim in any of
consolidated Sound Recording Funds and subfunds. 17 U.S.C. §§ 1006-1007. Curry, therefore,
failed to demonstrate a “significant interest” in the 2007 — 2011 Sound Recordings Fund
distribution proceeding. 37 C.F.R. § 351.1(b)(2)(1)(C); 17 U.S.C. § 803(b)(2)(C). Curry’s failure
to include a description of his interest in the proceeding and to establish his significant interest in

the distribution proceeding is a fatal flaw and therefore, Curry’s filing should be rejected

2 Curry also included the DART Musical Works Funds, Non-featured Musicians and Non-featured Recording Artists
in his filing. These funds are not at issue in this 2007 — 2011 DART Sound Recordings Fund distribution ‘
proceeding. See Consolidated Proceeding Notice.



pursuant to both Section 803 of the Copyright Act and Section 351.1 (c) of the CRB regulations.
37 C.F.R. § 351.1 (¢); 17 U.S.C. §§ 803 (b)(1)(B), (b)(2)(A), (b)(2)(C).

Moreover, by including irrelevant subfunds, such as the “Non-featured Recording Artist,
and Musical Works Fund, Non-featured Musicians sub-fund [sic],” and failing to specify
particular years, instead merely stating that he is claiming for “any other year,” Curry is claiming
royalties to which he is not entitled. Curry Filing. In doing so, it appears that Curry is trying to
confuse and complicate the distribution proceeding.

Curry’s defective statement also disregards the CRB’s requirement that the Petition to
Participate specifically identify, “by year each subfund” in the Sound Recordings Fund to which
a participant is asserting a claim. Consolidated Proceeding Notice at 66,313; see Order of
Consolidation at 2. According to his filing, Curry intended to participate in “the Sound
Recording Fund, Copyright Owners sub-fund, Non-featured Recording Artist . . . for the years
2007 - 2011 and any other year CONSOLIDATED.” Curry Filing. However, Curry only filed
claims for the 2008 and 2010 Sound Recordings Fund, Copyright Owners Subfunds. 2007
DART Claims List, Ex. 1; 2008 DART Claims List, Ex. 2; 2009 DART Claims List, Ex. 3; 2010
DART Claims List, Ex. 4; 2011 DART Claims List, Ex. 5. Curry’s vague and inaccurate
statement does not satisfy the CRB’s clear and underscored requirement that a petitioner identify
“by year each subfund” for which he is claiming royalties. Consolidated Proceeding Notice at
66,313; see Order of Consolidation at 2.

Additionally, Curry ignored the filing fee requirement clearly specified in the Copyright
Act and the CRB regulations and emphasized in the CRB’s notice. 17 U.S.C. § 803(b)(2)(D)(ii);
37 C.F.R. § 351.1(b)(4); Consolidated Proceeding Notice at 66,313. Curry did not submit the one

hundred and fifty dollars ($150) filing fee along with or include a statement that he “will not
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seek a distribution of more than $1,000” in his filing. Consolidated Proceeding Notice at 66,313;
17 U.S.C. § 803(b)(2)(D)(ii); 37 C.F.R. § 351.1(b)(4). Therefore, his Petition to Participate
should be rejected for his failure to comply with both statutory and regulatory fee requirement.
17 U.S.C. § 803(b)(2)(D)(ii); 37 C.F.R. § 351.1(b)(4).

Curry’s defective filing also fails to include his address, phone number, email address (if
any) and facsimile number (if any), which are explicitly required, by the CRB regulations, to be
included in a Petition to Participate. 37 C.F.R. § 351.1(b)(2)(i)(A). His failure to comply with
this requirement, along with all the other requirements discussed above, demonstfate a pattern of
flagrant disregard for the CRB’s procedures.

Curry’s behavior calls into question his intent to fully participate in the CRB’s
distribution proceeding. AARC submits that Curry’s blatant disregard of the statutes, regulations
and CRB directions provide a sufficient basis for rejecting his defective filing.? 17 U.S.C. § 803;
37 C.F.R. § 351.1; Consolidated Proceeding Notice; Order of Consolidation.

Curry Should Not Be Allowed to File A Petition to Cure His Defective Filing Because the
Due Date Has Passed

Curry’s filing should be rejected, and he should be prohibited from filing a petition or
amendment to his current filing that cures the defects because the document he filed does not
qualify as a Petition to Participate and there is no “substantial good cause” to excﬁse him from
having filed a valid and timely Petition to Participate. 17 U.S.C. § 803(b)(1)(A)(ii); 37 C.F.R. §

351.1(d).

3 Although the CRB has stated that the procedural deficiencies are not sufficient to dismiss an “otherwise facially
valid copyright claim,” here, the procedural deficiencies are related to a Petition to Participate not a copyright claim..
Moreover, the information that is missing from Curry’s filing is specifically required by statute, regulations, and
CRB directives. Order Denying AARC’s Motion to Dismiss Eugene Curry’s Claim, In the Matter of Distribution of
2015 Digital Audio Recording Royalty Funds, Docket No. 16-CRB-0014 DART (SRF-CO) (2015), at 2 (Jun. 1,
2017).
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As discussed above, the term “substantial good cause” imposes a higher threshold than
“mere good cause.” Procedural Regulations for the Copyright Royalty Board, 70 Fed. Reg. at
30,903. The CRB has recognized this higher standard and required a petitioner who files a late-
filed Petition to Participate to provide a valid basis for the untimely filing. 2013 Determination
and Order at 2. The issue of untimely filings has also been addressed in other federal decisions.
There, courts have considered whether the petitioner was notified of or otherwise was aware of
the deadline, in determining whether to accept late filings. See Kerr, No. 17-2538 at 6. In the
consolidated proceeding, the CRB plainly stated in its notice that all petitions and any applicable
filing fees shall be filed “no later than January 25, 2019.” Consolidated Proceeding Notice at
66,312. Moreover, the CRB took the extra step of advising the parties that the petitions “must
provide all the information required by 37 CFR 351.1 (b)(2),” even though parties are expected
to be familiar with the laws and regulations of the CRB before participating in a proceeding.
Consolidated Proceeding Notice at 66,313; DART Factsheet; see Heckler, 467 U.S. at 63; see

also Rock Island. A. & LR Co., 254 U.S. at 143.

The CRB has also considered whether there is “excusable neglect,” which resulted in the
petitioner’s failure to comply with the time limit. 2013 Determination and Order at 2; see Kerr,
No. 17-2538 at 6. However, there is no evidence of excusable neglect in this case. Notably,
Curry has a long history of participating in DART Musical Works Fund and Sound Recordings
Fund distribution proceedings. Therefore, he should be familiar with the CRB’s distribution
proceeding requirements. He has filed in DART proceedings since the inception of the AHRA in
1992. See, e.g., Report of the Arbitration Panel, In the Matter of Distribution of DART Royalty
Funds for 1992, 1993 and 1994, Docket No. 95-1 CARP DD 92-94 (Dec. 16, 1996) (“1992 —

1994 Distribution Order™); Report of the Arbitration Panel, In the Matter of Distribution of
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DART Royalty Funds for 1995, 1996, 1997 and 1998, Docket No. CARP DD 95-98 (Nov. 9,
2000) (“1995 — 1998 Distribution Order”); Order Denying Eugene “Lambchops” Curry’s
Request for Partial Distribution of Royalties from the Copyright Owners Subfund of the 2008
DART Sound Recording Fund, In the Matter of Distribution of 2008 Digital Audio Recording
Royalty Funds, Docket No. 2009-3 CRB DD 2008 (Mar. 30, 2010); 2013 Determination and
Order.

In determining whether there is good cause for accepting a late-filled petition, the CRB
should also evaluate “the extent and nature of the prejudice to the agency” which will result from
waiving the due date. See Kerr, No. 17-2538 at 6. In accessing the prejudice to the CRB, it
should consider Curry’s long history of ignoring the CRB’s regulations and specific orders.* His
behavior has regularly wasted the CRB’s time and that of the other parties. A recent example is
the distribution proceeding of the 2013 DART Sound Recordings Fund Copyright Owners
Subfund, which was concluded in 2016. 2013 Determination and Order. In the 2013 proceeding,
Curry was given an opportunity to file a late Petition to Participate after he missed the original
due date. Id. at 2; Order Denying AARC’s Motion for Distribution of Royalties and Order to File
Petition to Participate, In the Matter of Distribution of Digital Audio Recording Royalty Funds,
Docket No. 14-CRB-0006 DART SR (CO/FA) (2013) (Aug. 25, 2015). After Curry filed his
petition, AARC motioned to reject the late filing. Motion to Reject Tajai’s and Ford’s Late-filed
Petitions to Participate, In the Matter of Distribution of DART Sound Recordings Fund Featured

Recording Artists and Copyright Owners Subfunds Royalties for 2013, Docket No. 14-CRB-

4 See, e.g., Reply of the Alliance of Artists and Recording Companies to the Filing of Eugene Curry, In the Matter of
Distribution of 2015 Digital Audio Recording Royalty Funds, Docket No. 16-CRB-0014-DART-SR (CO) (2015)
(Sept. 2, 2016) (stating that Curry failed to file his opposition within five days of the original motion filing date as
required by the regulations); AARC’s Response to the Reply to the AARC: Individual Claimant Sound Recording
Fund/Copyright Ownership, In the Matter of Distribution of DART Sound Recordings Fund Copyright Owners
Subfund Royalties for 2008, Docket No. 2009-3 CRB DD 2008 (Aug. 11, 2009) (stating that Curry’s opposition was
not filed within the regulatory time limit and the copy served on AARC did not include documents referred to in it).
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0006 DART SR (CO/FA) (2013) (Sept. 14, 2015). The CRB then reviewed the filings and
accepted the petition. Order Accepting Petition to Participate and Setting Schedule for Written
Direct Statements, In the Matter of Distribution of 2013 Digital Audio Recording Royalty Funds,
Docket No. 14-CRB-0006 DART SR (CO/FA) (2013) (Jan. 7, 2016). This necessitated a paper
proceeding in which the only parties were Curry and AARC. The CRB then issued a notice
commencing a paper proceeding and setting the procedural schedule. Id. at 2. AARC expended
the time and resources to prepare and file its direct case. Curry, on the other hand, ignored the
CRB’s deadline and failed to submit his written direct case. 2013 Determination and Order at 2.
Based upon Curry’s failure to file a direct case with evidence of his alleged sales, the CRB found
that he was not entitled to any portion of the Fund. Id. at 3. Therefore, all the time and resources
expended by the CRB to review AARC’s filings and issue a procedural schedule and AARC to
prepare a direct case were a waste of resources.

Also, worth noting is Curry’s behavior in the 1992 — 1994 Musical Works Fund
distribution proceeding where he alleged sales of 300,000 units but provided no evidence to
support his allegations. 1992 — 1994 Distribution Order at 25 (“when asked by the Settling
Parties to produce sales information for these songs, and ordered to provide such information by
the Office, Mr. Curry failed to do so.”). Again, in the 1995 — 1998 Musical Works Fund
distribution proceeding, Curry made the same unsubstantiated claims of sales amounting to at
least 300,000 units. 1995 — 1998 Distribution Order at 29 (“[a]s Mr. Curry did not provide any
support for his statement . . . references to this information . . . cannot provide any basis for an
award from the [Funds].”). Similarly, in the 2008 Partial distribution proceeding, Curry alleged
to have sales of at least one million units but failed to provide any sales evidence. Order Granting

AARC’s Request for Partial Distribution of 2008 DART Sound Recordings Fund/Copyright

14



Owners Subfund Royalties, In the Matter of Distribution of 2008 Digital Audio Recording
Royalty Funds, Docket No. 2009-3 CRB DD 2008, at 1 (Aug. 19, 2009) (“Mr. Curry asserts that .
he had sales of at least 1 million units, although he does not state for what time period.”). In
2015, Curry filed a request for the remaining 2% of the 2014 DART Sound Recordings Fund
Copyright Owners Subfund. Requesting Partial Distribution of the Remaining 2% of the
Copyright Owners Sub-fund under 17 U.S.C. & 801(b)(3)(C), In the Matter of Distribution of
DART Sound Recordings Fund Featured Recording Artists and Copyright Owners Subfund
Royalties for 2014, Docket No. 15-CRB-0011 (SRF-CO) (2014) (Dec. 17, 2015). And, once
again, he failed to provide any evidence to support the allegation that he was entitled to the 2%

of the royalties. Id.

Curry’s past and current behavior call into question his intent to fully participate in the
CRB’s consolidated distribution proceeding. AARC submits that Curry’s routine disregard of the
statutes, regulations and CRB directives provides a sufficient basis for rejecting his defective
filing. 17 U.S.C. § 803; 37 C.F.R. § 351.1; Consolidated Proceeding Notice; Order of
Consolidation.

Rewarding Curry for his blatant disregard of the CRB’s procedural requirements
encourages more decades of improper behavior, wastes the CRB’s time, and unduly delays the
final distribution of the royalties for the consolidated royalty years. Not only are Curry’s actions
harmful to the integrity of the CRB’s adjudicative functions, they are unfair to the parties, such

as AARC, that regularly and carefully comply the CRB’s processes.
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CONCLUSION

AARC has satisfied all of the statutory, regulatory and CRB ordered requirements in a
timely manner. Curry, on the other hand, has failed to comply with just about every one of the
requirements imposed by the Copyright Act, CRB regulations, Order of Consolidation and
Consolidated Proceeding Notice. AARC submits that, based on Curry’s history of ignoring
procedural requirements, accepting his defective filing will merely give him another opportunity
to disregard the CRB’s procedural dates and requirements. AARC does not believe that Curry
has any intention of participating in this proceeding. Rather his goal appears to be to prolong and
complicate the proceeding.

WHEREFORE, in view of the foregoing, AARC respectfully requests that the CRB reject
Curry’s defective filing.

Respectfully submitted,
On Behalf of AARC

LMK el

Linda R. Bocchi, Esq.

DC BAR# 338012

VA BAR# 77599

Executive Director

Alliance of Artists and Recording Companies
700 N. Fairfax Street, Suite 601

Alexandria, VA 22314

(703) 535-8101 (phone)

(703) 535-8105(facsimile)
Ibocchi@aarcroyalties.com

February 1, 2019
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2011 DART Claims List - Exhibit 5
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Proof of Delivery

| hereby certify that on Friday, February 01, 2019 | provided a true and correct copy of the
Motion to Reject Eugene Curry's Defective Filing to the following:

Kelly, Herman, represented by Mr. Herman Kelly served via Email

Curry, Eugene "Lambchops", represented by Mr. Eugene "Lambchops" Curry served via
Electronic Service at lambchopsmusic@voicenet.com

Pillai, Pramod, represented by Mr. Pillai Pramod Kesav Narayana served via Email
Furrow, Ernest, represented by Mr. Ernest William Furrow served via Email

Suaton, Marc, represented by Mr. Marc Alan Suaton served via Email

Fennie aka Write 4 U, Treasa, represented by Treasa Fennie (T.M.) served via Email
Primous, Matthew, represented by Mr. Matthew Primous served via Email

Burns, Eric, represented by Mr. Eric N. Burns served via Email

Powell, David, represented by Mr. David Powell served via Electronic Service at
davidpowell008@yahoo.com

Rolling, Eddie, represented by Mr. Eddie Rolling served via Email
Chuku, Asolo Chika, represented by Asolo Chika Chuku served via Email
Washington, Marcus, represented by Mr. Marcus Labron Washington served via Email

Signed: /s/ Linda R Bocchi
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